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MARITIME LAW. 


ARTICLE I. 
COLLISION OF SHIPS. 


WHENEVER one vessel does damage to 
another within the admiralty and mari- 
time jurisdiction, the offending vessel be- 
comes hypothecated to the vessel and 
cargo sustaining the injury, to repair the 
damages occasioned by the collision. 
The injured persons have a lien or privi- 
lege upon the guilty property by the ge- 
neral maritime law of nations, to the ex- 
tent of the injury sustained; and they 
may pursue and enforce their remedy in 
the courts of admiralty jurisdiction, by at- 
tachment, condemnation, and sale, to pay 
damages and costs. 

In the discussion of this subject, we 
apply the term collision to all cases of 
vessels running foul, though the terms 
allision and collision are not exactly sy- 
nonymous. The term allision applies to 
the act of one vessel striking against 
another; and the term collision, to the 
act of two vessels striking together. 
But the inquiry upon a claim for da- 
mages, in such cases, is not so much 
whether either ship be active or passive, 
as whether the act was occasioned by 
accident, or by the negligence or the de- 
sign of one or both of them. 

Sir William Scott, in pronouncing judg- 
ment in the case of Woodrop Sims,* says 
there are four possibilities under which a 
collision may occur:— 

First. It may happen without blame 
being imputable to either party ; as where 
the loss is occasioned by a storm, or any 
other vis major. In that case, the misfor- 
tune must be borne by the party on whom 
it happens to light, the other not being re- 
sponsible to him in any degree. 


Second. A misfortune of this kind may 
arise where both parties are to blame— 
where there has been a want of due dili- 
gence or of skillon both sides. In sucha 
case, the rule of law is, that the loss must 
be apportioned between them, as having 
been occasioned by the fault of both of 
them. 

Third. It may happen by the miscon- 
duct of the suffering party only, and then 
the rule is, that the sufferer must bear his 
own burthen. 

Fourth. It may have been the fault of 
the ship which ran the other down, and in 
this case, the injured party would be en- 
titled to an entire compensation from the 
other. 

There is often great difficulty in deter- 
mining the facts of each particular case, 
arising sometimes from the darkness of the 
night, or the danger and violence of a 
storm, or the confusion of the moment, 
and from a want of observation; and fre- 
quently from the strong and almost over- 
powering motives of interest, personal 
vanity, party feeling, and strong bias of 
witnesses. The master and crew of each 
vessel are generally the only witnesses in 
the case, and, from necessity,t they are 
often used as witnesses in a court which 
tries the controversy ; although the wit- 
nesses may stand in a situation of direct 
interest in the cause, and the result of it. 
Each side often represent the transaction 
most favourably to themselves, and en- 
deavour to throw all the blame upon their 
opponents ; this renders the whole inves- 
tigation the most perplexing and unsatis- 
factory which can be brought into a court 
of justice. Care, attention, vigilance, and 
philosophical knowledge is required of 
counsel who conduct such proceedings ; 
and a person practically acquainted with 
navigation has a decided advantage over 
an opponent who is deficient in that 
branch of knowledge. The court, too 





* 2 Dodson’s Admiralty Rep. 85. 





t 2 Haggard’s Rep. 145. = of Dover. 
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frequently has to decide upon great di- 
versity of statement as to the courses the 
vessels were steering, or the quarter from 
which the wind. was blowing at the time 
when the accident occurred ; besides the 
doctrine of currents of the water, the 
force of the winds, the size, model, and 
trim of the vessels, the weight of their 
cargoes on board, the manner their sails 
are set, together with many other nauti- 
cal matters, are ingredients out of which 
the court are to form and pronounce its 
decree. The court of admiralty possess 
equitable powers to adjust and litigate the 
interests of suitors when before them. 
But suits for collision may be prosecuted 
at common law, by an action against the 
masters and owners of the vessel doing 
the damage, and then the cause is to be 
tried before a jury. In such cases, it 
frequently happens that the jury which 
decide the facts of the case by their ver- 
dict do not possess sufficient nautical 
knowledge to judge of the propriety or im- 
propriety of the things done or omitted on 
the part of one party or the other. The 
court of admiralty generally proceeds di- 
rectly against the property offending by 
an arrest, and the vessel and cargo are 
liable to be condemned and sold to pay 
the damages and costs of the injured 
party, and this as well in case of do- 
mestic as of foreign vessels. The lien or 
privilege in both cases is the same, and 
may be enforced by suit in rem in admi- 
ralty, which is the preferable method of 
proceeding, especially when the owners 
are absent, or the master is irresponsible 
in his pecuniary ability. 

In cases of collision, it is often the 
practice in the Court of Admiralty in 
England, to call in to the assistance of the 
judge, who tries the cause, one or more 
experienced navigators of the association 
of the Trinity House. These persons are 
called Trinity-masters, who, after hearing 
the evidence given in the cause, and the 
arguments of the advocates for the re- 
spective parties, are called upon to ex- 
press their opinion upon the merits of the 
case ; and as they pronounce their opinion, 
the judge generally renders his sentence 
of condemnation or acquittal. The courts 
in the United States have the aid of ex- 
perienced ship-masters and navigators, 
who are sworn as witnesses in the case, 
and their opinions, very justly, have their 





weight and influence with the court in 
making up its decree. 

Damage in cases of collision of ships, or 
in running foul, may be reduced to three 
classes:— 

First. By design. 

Second. By negligence. 

Third. By accident, and this is called 
a peril of the sea. All known maritime 
laws compel the wrong-doer to make re- 
paration in the two first cases. There are 
certain rules of navigation which have 
been adopted by the courts of different 
nations as positive law, to govern cases 
litigated before them :— 

First. The vessel that has had the 
wind free, must make way for the vessel 
that is close hauled. 

Second. The vessel on the starboard 
tack has a right to keep her wind, and the 
vessel on the larboard tack is bound to 
bear up or heave about, to avoid danger, 
or be answerable for the consequences. 

Third. The vessel to the windward is 
to keep away when both vessels are going 
the same course in a narrow channel, and 
there is danger of running foul of each 
other. 

Fourth. A steamboat is generally 
deemed as sailing with a free and fair 
wind, and therefore is bound to do what- 
ever a common vessel going free or with 
a fair wind, would, under similar circum- 
stances, be required to do in relation to 
any other vessels which it meets in the 
course of its navigation; and as steam- 
boats receive their impetus from steam, 
and not from sails, and are capable of 
being kept under better command, they 
ought always to give way in favor of 
vessels using sails only,* all other circum- 
stances being equal. 

Fifth. The master of a vessel, entering 
a port or river where other vessels are 
lying at anchor, is bound to make use of 
all proper checks to stop the headway of 
his vessel, in order to prevent accidents; 
and if, from want of such precautions, 
a loss ensue, he and his owners are re- 
sponsible. 

Sixth. So it is held, that if two vessels, 
or ships of unequal size, are in the same 
stream, the less must give way to the 
greater. 





* Story on Bailments, p. 386, 











a i 


Lae Mnane We aie) 


RIS Tat OES 





THE NEW-YORK LEGAL OBSERVER. 63 





Practical Points-—Dissolution of Partnership. 








Seventh. So a ship clearing out of a 
harbor must make way for another vessel 
that enters. 

Eighth. Where two ships are clearing 
out of a harbor, the hindermost ship must 
have care to the one putting out before 
her.* The question in all cases of colli- 
sion is, whether proper measures of precau- 
tion have been taken by the vessel which 
has unfortunately run down the other. 
This is a question partly of nautical 
usage, and partly of nautical skill. If 
all the usual and customary precautions 
are taken, then it is treated as an acci- 
dent, and the vessel is exonerated; if 
otherwise, then the offending vessel and 
its owners are deemed responsible. In- 
deed, all rules are held subordinate to 
the rule prescribed by common sense; 
which is, that one vessel shall keep 
clear of another when she has_ the 
power to do so, notwithstanding one 
vessel. may have taken a course not 
conformable to established usages. A 
case can scarcely be imagined in which 
it would be justifiable to persist in a 
course after it had become evident that 
collision would ensue, if, by changing 
such course, without injury, the collision 
could be avoided; and where vessels are 
sailing on the wind, and approaching 
each other, and one vessel is so far wind- 
ward on the larboard tack, that if both 
keep their course, the other will strike 
her on the lee side abaft the beam or near 
the stern, in such a case the vessel on the 
starboard tack, contrary to the rule laid 
down above in the second division of this 
subject, must give way, because slfe can 
do it with greater facility and less loss of 
time and distance than the other.t And 
in the case of a collision, tried before 
Sir William Scott, judge of the Court 
of Admiralty in England, it appeared 
that a fishing-smack, called the John and 
Mary, had been run down by the sloop 
Thames off the port of Great Yarmouth, 
steering about north north-east and 
hauled close to the wind, with a fresh 
breeze from the northwest by north; and 
the sloop Thames was sailing at that 





* Jacobson’s Sea Laws, p. 388. 38d Kent’s 
Com. 230. 


¢ Story on Bailments, p. 385. Steamboat 
Portland. 


time to the southward, with the wind free 
and drove against the fishing-smack, and 
struck her with such violence on her 
starboard bow that she soon after sunk 
and was totally lost, with her cargo and 
fishing apparatus on board. 

A Trinity-master was called in to assist 
the learned judge in the hearing of the 
cause, and he gave it as his opinion that, 
upon the testimony, it appeared that the 
Thames wanted to obtain information 
from the fishing smack, and to take in 
some herrings from her. He said that 
the Thames did not act in a seaman-like 
manner for this purpose; that in attempt- 
ing this object it did not appear that the 
Thames ever altered sail, but ran down 
upon the fishing vessel. He said the 
Thames should have put about, by which 
means all danger would have been 
avoided. That it appeared to him, that 
the loss had been occasioned by the bold 
maneuvre of the Thames in attempting 
to run all at once along side of the fish- 
ing-smack, which did not appear to have 
altered her course. . That the particular 
manner in which the blow was stated to 
have been received, on the starboard bow 
of the smack from the larboard bow of 
the Thames, could not have happened 
whilst the vessel was passing, unless 
owing to the improper course and di- 
rections in which the Thames was 
steered. 

That it appeared to him that the acci- 
dent was owing to the unseamanlike 
manner in which the Thames was navi- 
gated. 

The court, in this case, after Captain 
Hubdart, the Trinity-master, had given in 
his opinion, proceeded to pronounce a 
decree against the owner of the Thames, 
for full damages sustained by the libel- 
lant, and for his costs. The pleadings in 
this case showed a great diversity of 
statement, and the facts were contradictory 
from the witnesses. A.N 





PRACTICAL POINTS. 


DISSOLUTION OF PARTNERSHIP. 





THERE are some cases in which a Court 
jof Equity will dissolve a partnership 
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during the term for which it is stipulated. 
Such a dissolution has been granted on 
account of the impracticability of car- 
rying on the undertaking, either at all, 
or according to the stipulations of the ar- 
ticles. Baring v. Diz, (1 Cox, 213.) 
Waters v. Taylor, (2 Ves. and B. 299.) 
It may also be granted on account of the 
insanity or permanent incapacity of one of 
the partners. Waters v: ‘Saylor, ubi sup. 
And it may be granted on account of the 
gross misconduct of one or more of the 
partners. Marshall v. Colman, (2 Jac. 
and W. 300;) Goodman v. Whitcomb, 
(1 Jac. and W. 494.) But trifling faults 
and misbehaviour, which do not go to the 
substance of the contract, do not con- 
stitute a sufficient ground to justify a 
decree for a dissolution. In a recent case 
Lord Langdale, M. R. decreed a dissolu- 
tion where a partner acted inconsistently 
with his duty as such, and of a nature to 
destroy the mutual confidence which 
ought to subsist between parties, and 
which made it impossible that the busi- 
ness could be conducted in partnership 
with benefit toeither party. ‘ The trans- 


actions,” said his Lordship, “ with each | 


other, cannot be considered merely with 
reference to the express contract between 
them. The duties and obligations arising 
from the relation between the parties are 
regulated by the express contract between 
them, so far as the express contract ex- 
tends and continues in force; but if the 
express contract, or so much of it as con- 
tinues in force, does not reach to all those 
duties and ovligations, they are implied 
and enforced by the law. Crawshay v. 
Collins, (15 Ves. 226.) And it is often 
matter to be collected and inferred from 
the conduct and practice of the parties 
whether they have held themselves, 
ought, or ought not to be held bound by 
the particular provisions contained in 
their express agreement. When it is in- 
sisted that the conduct of one partner en- 
titles the other to a dissolution, we must 
consider not merely the specific terms of 
the express contract, but also the duties 
and obligations which are implied in 
every partnership contract, and upon the 
evidence produced on the occasion of this 
motion (for a receiver) it appears to me 
that the conduct of Mr. Jeyes has been 
. such as to make it impossible that the 
business ean be conducted in partnership 





with benefit to either party. The neglect 
to account for the 50/. sent from Liver- 
pool, in August, 1840; the application 
of the 541 received from Mrs. Eliason to 
the payment of his private debts; the re- 
fusal to sign office checks till he had pre- 
vailed on the plaintiff to sign a check for 
his personal use, the refusal to sign a 
check for the proctor’s bill, and the trans- 
mission of the proctor’s letter to some, 
however few, of the creditors of the part- 
nership, with a letter of his own, so ex- 
pressed as to be manifestly injurious to 
the partnership: and his conduct as to the 
5561. remitted to the partnership for the 
purpose of making a specific payment, 
appear to me, all of them, to be incon- 
sistent with the duty of a partner, and of 
a nature to destroy the mutual confidence 
which ought to subsist between them. 
These acts and others referred to in the 
affidavits are not disproved or satisfacto- 
rily explained by the defendants, and 
being such as if proved at the hearing 
would, in my opinion, entitle the plaintiff 
to a dissolution, appear to me to be suffi- 
cient toentitle him to the order which he 
now asks.” Order for injunction, and re- 
ceiver granted. Smith v. Jeyes, (4 Bea, 
503.) See also Richards v. Davies, (2 
Russ. and M. 347.) 





SUPREME COURT. 








Supreme court of the State of New York. 


Before the Hon. Samvet Netson, C. J., 
and Judges Bronson and Cowen. 


James Meurer v. Noau Hinman. 
October Term 1843. 


PROMISSORY NOTE EVIDENCE. — COMPE- 
PETENCY OF WITNESS. 


Where the Plaintiffclaimed to have acquired pro- 
perty in a promissory note by delivery from 
J. H. the widow of the payee, to whom the 
plaintiff alledged it had been passed by delivery 
from the payee as a dunatio mortis causa; and 
on the trial this question was submitted to the 
Jury. Held that no notice could be taken of it 
by the Court on bill of exceptions. 

Where a gift donatio mortis causa is proved, the 
question whether the Testator revoked it is not 
evidence for the consideration of a Jury. 


DE 
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Although J. H. might have assigned the note to 
the Plaintiff, after suit brought, she was, on 
being released, a competent witness in his 
favour. Even if the suit had been brought by 
her direction, and for her benefit, and she 
therefore liable to the defendant for the costs in 
case he succeeded, the release rendered such 
liability qualified and contingent, and recuced 
the objection to one against her credibility only. 


AssumpsiT, tried at the Madison cir- 
cuit in September, 1842, before GRIDLEY, 
Circuit Judge. Verdict for the plaintiff. 
The defendant now moved for a new trial 
on a bill of exceptions. The facts are 
sufficiently stated in the opinion of the 
Court. 

L. Sherwood, for the defendant. 

C. Mason, for the plaintiff. 

Cowen, J. This was an action by the 
plaintiff as the holder of a promissory note 
made by the defendant, and payable to 
the late Noah Hinman, deceased, or 
bearer. The'plaintiff claimed to have ac- 
quired a property in it by delivery from 
Janette Hinman, the widow of the payee, 
to whom the plaintiff alleges it had passed 
by delivery from the payee as a donatio 
mortis causa. Of this there was strong 
proof, and the Judge submitted the ques- 
tion to the Jury. Of course we have 
nothing to do with it on bill of ex- 
ceptions. 

On the question whether, if a gift was 
proved, the testator revoked it, the Circuit 
Judge held there was no evidence which 
called for the consideration of the Jury. 
In this I think he was right. 

Mrs. Hinman, although she might 
have assigned the note to the plaintiff 
after suit brought, was, on being released 
by him, a competent witness in his 
favour. Even if the suit had been 
brought by her direction, and for her 
benefit, and she therefore liable to the 
defendant for the costs, in case he suc- 
ceeded, the release rendered such liability 
qualified and contingent, thus reducing 
the objection to one against her credibility 
only. The case of Souldenv. Van Reus- 
seleur, 9 Wend. 293, is in point. 


New trial denied. 


‘Truism.—I never knew an Irishman 
with less than £2,000 a-year.— Blackwood. 





Supreme Court, Springfield, Illinois. 


Before the Honorable Witi1am WILson, 
Samuet D. Lockwoop, Ricuarp M. 
Youne, Tuomas C. Browne, Joun 
D. Caton, James SuHi1eLps, WaLTER 
B Scates, Samvet H. Treat, and 
JessE B. Tuomas. 


Tue Peopte or THE State oF ILLxI- 
Nois, ex relatione ANDREW REDMAN v. 
Nicuotas Wren, Clerk of the County 


Commissioners’ Court of Adams County. 
December Term, 1843.* 
CORPORATION.—MANDAMUS. 


The Legislature has absolute control over Munici- 
pal Corporations to create, change, modify, or 
destroy them at pleasure, 

The creation of a Municipal Corporation depends, 
in no degree, upon the assent or dissent of the 
inhabitants of the particular locality, unless such 
a condition be contained in the law of its crea- 
tion. 

A public corporation is not dissolved by a neglect 
to elect its officers on the day appointed ; but, 
in such case, it only remains dormant and qui- 
escent. 


THE circumstances of this case suffici- 
ently appear in the adjudication. 

Su1exps, J. delivered the opinion of the 
Court.—An application is made to this 
court fora writ of Mandamus to Nicholas 
Wren, clerk of the county commissioners’ 
court of Adams county, requiring him to 
make out and deliver to the relator, An- 
drew Redman, a certificate of his election 
as Justice of the Peace for said county. 

The following facts are agreed upon by 
the parties— 

Ist. That the relator was duly elected 
on the 7th day of August, 1843, a Justice 
of the Peace in Columbus precinct. 

2nd. That the Columbus precinct is si- 
tuated in the county of Marquette. 

“3rd. That the said county of Marquette 
has never yet been organized. 

4th. That if, upon a consideration of 
these facts, the court shall be of opinion, 
that the jurisdiction of Adams county ex- 
tended over the territory of Marquette for 
purposes of county government at the time 
of said election, then, in such case, a pe- 





* See case reported ante Vol. 2, p. 347. 
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remptory mandamus shall issue against 
the defendant. 

In granting or refusing this application, 
the only question presented to this court 
for its consideration is,—Did the juris- 
diction of the county of Adanis extend 
over the county Marquette for the purposes 
of county government on the 7th day of 
August, 1843 ? 

To determine this question, reference 
must be had to an act, entitled an act to 
create the county of Marquette, and for 
other purpose therein mentioned, approved 
February Iith, 1843. The first section 
of this act provides “ that all that part of 
the now county of Adams lying east of 
Range seven west, of the fourth principal 
meridian, and also, sections one, twelve, 
thirteen, twenty-four, twenty-five and 
thirty-six, of township one south, of the 
base line, in the aforesaid range seven, be 
and thesame is hereby created intoa new 
county,to be called the county of Mar- 
quette.” 

The second section directed the legal 
voters of said county to elect county offi- 
cers on the first Monday of April, 1843, 
with the exception of school commissioner 
and coroner. 

The third section required the judges of 
election to return the respective poll-books 
to Wesley D. Mc. Cann, at the town of 
Columbus, within five days after the elec- 
tion, and required the said Mc. Cann, and 
two other justices of the peace of said 
county, to open the said returns within 
twenty days after the election, and per- 
form such other duties in relation to them, 
as are required by law of clerks of the 
county commissioners’ courts. 

The fourth section provides, that as soon 
as the county officers shall have been 
elected and qualified, the said county of 
Marquette shall be considered organized, 
thatit shall form a part of the fifth judi- 
cial circuit, and have two terms of the 
court annually. It also makes Columbus 
a temporary county seat. 

The fifth section provides, “that all 
suits and prosecutions that have been com- 
menced, or may hereafter be commenced 
in the circuit court of Adams county, be- 
fore the organization of said county of 
Marquette, shall not be affected by this 
act, but all suits and prosecutions so com- 
menced as aforesaid, shall be prosecuted 
to final termination in the circuit court of 





the said county of Adams, and the officers 
of the said county of Adams are hereby 
authorized and required to issue and exe. 
cute all writs that may be necessary to 
the prosecution of such writ and prosecu- 
tions to final termination any where with- 
in the limits of the said county of Mar- 
quette. 

The sixth séction directs, that all jus- 
tices of the peace, and constables, elected 
in the county of Adams, who reside in the 
limits of the county of Marquette, shall 
hold their offices, and have jurisdiction in 
the said county of Marquette, as though 
they had been originally elected in said 
county. 

The seventh section directed that Dan- 
iel Harrison, school commissioner, George 
Smith, county commissioner, and Jonas 
Grubb, coroner, who had been elected for 
Adams county, but residing within the 
limits of Marquette county, to serve out 
their respective terms of office in Marquette, 
and directed that the vacancies thus occa- 
sioned in Adams should be filled as in 
other cases. 

The eighth section directs the school 
commissioner of Marquette to transfer the 
school fund to the school commissioner of 
Adams, when elected and qualified. 

The ninth section provides for the elec- 
tion of three representatives to the general 
assembly from Adams, two from Mar- 
quette, and a senator by the joint vote of 
both counties. 

The residue of the act contains regula- 
tions relative to the records of Marquette, 
and the adjustment of the finances between 
the two counties, and the last section de- 
clares the act to be in force from its pass- 
age. The first section of the act detaches 
a portion of the territory from the old 
county of Adams, and creates the same 
into a new county, called Marquette. The 
language used is susceptible of but one 
construction. The intention of the legis- 
lature is expressed in the most positive 
terms. It declares that a new county is 
absolutely created, and the only question 
that can arise in determining the force and 
effect of this section is a question of legis- 
lative power in relation to counties. As 
the constitution of this state contains no 
restriction, either expressed or implied, 
upon the action of the legislature in such 
a case, we hold that it has absolute con- 
trol over municipal corporations to create 
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change, modify, or destroy them at plea- 
sure. This position will hardly be ques- 
tioned. The following authorities, if au- 
thorities are necessary, may be adduced 
in support of it—Coles v. The county of 
Madison, (Breese, 120, 121.)) Where this 
court says, “all public incorporations 
which are established as a part of the po- 
lice of the State are subject to legislative 
control, and may be changed, modified, en- 
larged, restricted, or repealed to suit the 
ever varying exigencies of the State. 
Counties are corporations of this character 
and are consequently subject to legislative 
control. Were it otherwise the object of 
their incorporation would be defeated. It 
cannot be doubted that Madison county as 
a county, might be stricken out of exist- 
ence, and her interest in a popular action 
thereby defeated.” This is a strong case. 
The same doctrine will be found in Wil- 
cock on Corporations, page 26, sections 
11,12; 2 Kent’s Com. .275; The People 
v. Morrill, (21 Wendell, 579 ;) Story on 
the Constitution, 260. 

The county of Marquette is therefore 
absolutely created by the first section. 
The second question confines this view of 
the question. Here it will be seen, that a 
legal duty is imposed upon the inhabit- 
ants of Marquette to elect county officers 
on the first Monday of April, 1843. It 
was not left optional with them to organ- 
ize orenot. It was positively enjoined 
upon them as a specific duty, which as 
citizens, they were called upon to perform. 
The third and fourth sections would seem 
to dispel-all doubt, if doubt could exist on 
this subject. The fourth section declares 
that when the county officers shall have 
been elected and qualified, the county 
shall be considered as organized, and yet 
previous to organization, while it is con- 
tended the two counties were stil] united 
for purposes of county government, the 
third section directs tbe election returns to 
be made to Wesley D. Mc. Cann, a jus- 
tioe of the peace, at Columbus, and he, 
with two other justices of the peace of 
Marquette, is substituted to act as a clerk 
of the county commissioners’ court of said 
county, in relation to said returns. Here 
are three distinct circumstances to be no- 
ticed—-Ist. Wesley D. Mc. Cann, a jus- 
tice of the peace of Marquette county is 
directed to actinstead of the clerk of the 
county commissioners’ court. 2nd. Elec- 





tion returns are directed to be made to him 
at Columbus, instead of being made to the 
clerk of the county commissioners’ court 
of the old county of Adams. 3rd. The 
whole of this regulation must precede the 
organization of Marquette. Now, from 
these three circumstances, the conclusion 
is irresistible that, before organization, 
an absolute separation for election pur- 
poses subsisted between the two counties. 
The only part of the law, which qualifies, 
orrestrains the general and absolute opera- 
tion of the first section, is the fifth. This 
extends the jurisdiction of the circuit court 
of Adams county over the territory of 
Marquette until the organization of the 
lattercounty. Judicial jurisdiction is the 
exclusive subject of legislative regulation, 
the jurisdiction of a circuit court overa 
circuit or district, as well as over a coun- 
ty. In the exercise of this acknow- 
ledged power, the legislature has extended 
the jurisdiction of the circuit court of 
Adams over Marquette till organization. 
This will prevent that failure of justice 
which might otherwise have accrued in 
consequence of the neglect of the inhabit- 
ants to organize their county. That por- 
tion of the law which provides for the 
continuance in office of those officers ori- 
ginally elected for Adams county, but re- 
sidents of Marquette territory, in office as 
officers of Marquette county for the full 
term of their respective offices, and which 
also provides for the proportion of legisla- 
tive representation to which each county 
shall be entitled, and the adjustment of the 
finances between the two counties, con- 
templates unequivocally the total and 
absolute separation of the two counties for 
those purposes. The legislature has, in 
many instances, left the organization of a 
new county to the vote of the people. In 
such cases an option is given to the inha- 
bitants to organize, or not; but, in the 
present case, it is different. We can find 
no provision in this law which will even 
tolerate such an implication. The legis- 
lature has created a county, and required 
the inhabitants, in express terms, to organ- 
ize it. Canit be said, that the neglect of 
the citizens to obey the injunctions of 
law, can defeat the law itself, and leave it 
a dead letter on the statute book? To 


sanction such a doctrine would be to 


sanction anarchy, and encourage disor- 
ganization. Let this court lay down the 
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principle that any portion of the people can 
defeat the object of a public law by diso- 
beying its injunctions, and it would be 
nothing more or less than to give judicial 
sanction to practical nullification. The 
creation of a municipal corporation de- 
pends in no degree upon the assent or dis- 
sent of the inhabitants of the particular 
locality, unless such a condition be con- 
tained in the law of its creation. In 
Greenleaf’s Evidence, § 331, this doc- 
trine is asserted. The following lan- 
guage is used by this perspicuous writer. 
“ Corporations, it is to be observed, are 
classed into public or municipal, and _pri- 
vate corporations. The former are com- 
posed of all the inhabitants of any of the 
local or territorial portions, into which the 
country is divided in its political organi- 
zation. Such are counties, towns, bo- 
roughs, local parishes, and the like. In 
these cases, the attribute Of individuality 
is conferred on the entire mass of inhabit- 
ants, and again is modified, or taken away, 
at the mere will of the legislature, accord- 
ing to its own views of public convenience, 
and without any necessity for the consent 
of the inhabitants, though not ordinarily 
against it. They are termed quasi corpo- 
rations, and are dependent on the public 
will, the inhabitants not, in general, de- 
riving any private and personal rights un- 
der the act of incorporation; its office and 
object being not to grant private rights, 
but to regulate the manner of performing 
publie duties.” This is the language of 
the author of an excellent work on evi- 
dence, and is the established doctrine on 
this subject. It was urged in argument, 
that a corporation of this kind becomes 
dissolved by the neglect of the corporators 
to elect officers. ‘This principle does not 
apply to counties, or other public corpora- 
tions. In the case of the Mayor and 
commonally of Colchester v. Seaber, 3 
Burrows, 1866, Lord Mansfield and the 
other judges decided that a public corpora- 
tion would not be dissolved, although its 
whole body of magistracy was gone, and 
the day of election had passed so that they 
could not proceed further by their own 
power. The corporation, in such case, 
remains dormant and quiescent. 

The principal argument urged on be- 
half of the relator was, that, to give Mar: 
quette the essential constituents of a 
county, it must be organized, and that 





until organization the people are deprived 
of the right of exercising the elective fran- 
chise, unless permitted to vote with 
Adams county; and it was asked 
whether the legislature could possibly 
intend to do any act that could be pro- 
ductive of such injustice. The whole of 
the argument is founded in fallacy. First, 
the inhabitants of Marquette have all the 
rights, powers, and capacities possessed 
by the citizens of any other county in this 
State, and the consequence complained of 
springs from their neglect to exercise their 
capacities. Secondly, it was their duty 
to elect officers at the time, and in the 
manner prescribed by law. They had the 
capacity to do this, and failed to exercise 
that capacity, so that, instead of being 
deprived of rights, they have neglected 
the performance of specific duties. Men, 
who neglect to vote for county officers at 
a general election might as well complain 
of being deprived of the elective franchise. 
In a state of society the exercise of rights 
depends upon the performance of duties, 
and this constitutes one of the best securi- 
ties of this form of government. It must be 
recollected that there are other rights than 
those of the inhabitants of Marquette con- 
cerned in this question. The inhabitants 
of Adams have their rights also. They 
have organized, in conformity to the law 
and constitution, a separate community 
with separate interests, subject to the 
control and management of a district cor- 
poration, and for the citizens of Mar- 
quette to interfere in the municipal go- 
vernment of Adams county would be an 
invasion of the corporate rights of its citi- 
zens. 

In a case like the present, the duty of 
the court is plain and obvious; our duty is 
not to declare what the legislature ought 
to have done, but what it actually has 
done ; not to legislate, but simply declare 
what the law is. If a law operates op- 
pressively, it is the province of the legisla- 
ture to afford redress; but while it con- 
tinues a law, it is the duty of the citizen 
to obey it, and courts of justice to declare 
and enforce it. It has been urged in ar- 
gument, that the inhabitants can still or- 
ganize the county, without the aid of the 
legislature. This point is not involved in 
the decision of this case, and we abstain 
from expressing our opinion in relation 
to it. 
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It is the opinion of the court, that the 
jurisdiction of Adams county did not ex- 
tend over the county of Marquette for pur- 
poses of county government on the 7th 
day of August, 1843. The application 
fora writ of mandamus is therefore refu- 
sed, and the relator is to pay the costs of 
the proceeding. . 

Treat, J. Dissentiente:—I concur in 
the views expressed by the majority of the 
court as to the power of the legislature. 
I admit that the legislature may, in the 
exercise of its unquestioned powers, form 
anew county out of any portion of the 
territory of the state, and, at the same 
time, take away the jurisdiction of the 
county that had previously controled and 
governed it. Having the power to do 
this, it may altogether omit to provide a 
government for the new county, or leave it 
temporarily without a government, by au- 
thorizing one to be formed ata future day 
by the act of the inhabitants within its 
limits; which, however, would be a most 
arbitrary and unjust exercise of power ; 
and before a court should decide that the 
legislature had thus acted, its intention 
should clearly and expressly appear, and 
not to be left to inference or implication. 
It is a well-established rule in the con- 
struction of statutes, that where great in- 
conveniences, or absurd consequences are 
to result from a particular construction, 
that construction should be avoided, un- 


less the meaning of the legislature is plain | 


and manifest. (1 Blackstone's Com. 98 ; 
2 Cranch’s Report, 358.) 

If the construction contended for by the 
defendant be the correct one, the territory 
included within the boundaries of Mar- 
quette county would be, from the passage 
of the act to the time of the organization 
under its provisions, left wholly without 
any government for municipal and county 
purposes. The jurisdiction of Adams 
county being withdrawn, the people re- 
siding in this, except for certain judicial 
purposes, would be reduced to a state of 
anarchy, without the power or capacity 
to assert and exercise rights and privi- 
leges to which they, in common with all 
of the people of the state, are entitled. 
On an attentive examination of the act in 
question, I am impelled to the conclu- 
sion, that the legislature never intended 
to exercise a power liable to such mis- 


There is no provision in the law expressly 
taking away the jurisdiction of Adams 
county, nor is there any provision for a 
new government before the organization. 
This consideration alone satisfies me, that 
the legislature never contemplated an ex- 
ercise of its power to the extent claimed. 
All of the provisions of the act, to my 
mind, seem to have been founded on the 
understanding that the old goverment 
was to continue in force until a new one 
was formed, in the manner prescribed, to 
take its.place and assume its functions. 
I cannot believe that an interregnum was 
intended. 

I arn of the opinion, that the juris- 
diction of Adams county, for all pur- 
poses, continues over the new county, 
until its organization is complete. En- 
tertaining these views, I am for allowing 
the application, and awarding a man- 
damus. 

Witson, Locxwoop, and Brown, J. J. 
also dissented. 
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February Term, 1844. 
SALE OF PROVISIONS.—WARRANTY. 


On a sale of chattles, in order to constitute a 
warranty, it is not necessary that the word 
** warrant” should be used; but any words 
shewing the intention of the vendor to warrant 
are sufficient. 

A warranty of fitness for the particular purpose 








chievous and unjust consequences. 


for which an article is sold is not, in this State, 
implied. In this respect, the New York and 
English rule, as now understood, seem to 
differ. 

On the sale of provisions as merchandize, a ware 
ranty that they are good and wholesome is not 
implied. This principle applies only to provi- 
sions sold for domestic use. 


AssumpsiT for breach of an alledged 
warranty on the sale of 194 barrels of 
mess beef. The declaration contained 
four counts, but the plaintiffs, during the 
trial, entered a nolle prosequi upon the 


fourth count. 
11 
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The first count averred that defendant 
“ did warrant, that the said 194 barrels 
of beef, and each and every part thereof, 
was then and there good, sound, mer- 
chantable, and wholesome. mess beef.” 

Breach, “ that the beef was bad, un- 
sound, tainted, sour, unmerchantable, and 
unwholesome.” 

The second count averred “that the 
beef was wholesome and merchantable, 
and that the same was. proper to pass, 
and had duly passed inspection by a 
careful and competent inspector as such, 
wholesome and merchantable beef.” 

Breach, that the beef was unwhole- 
some and unmerchantable, and was not 
fit to pass, and had not duly passed such 
inspection, but had improperly and un- 
duly passed such inspection, contrary to 
the tenor and effect of the promise. 

The third count averred “ that the beef 
was wholesome and merchantable.” 

Breach, that the beef was “ unwhole- 
some and unwarrantable.” 

The declaration concludes with 
usual money counts. 

The defendant pleaded 
issue. 

The cause was tried in February Term, 
before his Honor Judge Oxkley. It 
was proved, that both plaintiffs and de- 
fendants were merchants, residing in this 
city ; that on the 9th or 10th of Aucust 
last, Mead came into the store of Wal- 
lace, 32, Front-street, with a bill of an 
inspector of beef and pork, and said he 
had a lot of beef, consisting of 194 bar- 
rels, for sale. Moses, one of defendants, 
was by. Mead was then introduced to 
him, and Moses bought the beef. Mead 
remarked, “It is an extra quality, or 
extra lot.” Moses said, that was the 
kind he wanted. Moses asked whose in- 
spection it was, and the reply was 
Waters. The purchase consisted of 194 
barrels at $8 per barrel. 

After the sale, upon opening the bar- 
rels, it turned out that some of the beef 
was sour. Sour beef was proved to be 
worth $2,50 per barrel, and good beef 
about $7, at the time of the trial. 

The learned Judge in charging the 
jury, submitted to them upon the evi- 
dence the question whether there was 
any express: warranty proved in the case; 
and instructed them, if they should so 
find, that the plaintiffs were entitled on 


the 


the general 


that ground to recover. That if they 
should find, that no express warranty ex- 
isted, then they would assess the da- 
mages, and find a verdict for the plaintiff 
on the ground of an implied warranty, 
which was to be subject to the opinion of 
the court, upon the facts, as to the question 
whether any implied warranty was raised 
by law in the case. The Jury found a 
verdict on an implied warranty for $400, 
thus negativing an express warranty. 

The defendant now moved for a new 
trial. 

A. P. Man for the defendant. 

1. A sound price does not raise a war- 
ranty of soundness or quality (4 Cowen, 
442; 2 Caine, 48; 17 Wend, 269, 70; 
18 Wend, 449, 454; 20 Johns, 203, 4; 
Johns, 421; 1 Wend, 185; 14 Johns, 316.) 

2. The general rule of the common 
law governs this case, it being’a general 
sale, without either express warranty or 
fraud ; the merchandize was open to in- 
spection and the sale executed at the 
time. 

3. If a warranty of wholesomeness is* 
ever implied upon sale of provisions, it is 
not where they are sold as merchandize 
but only on sales for domestic use and 
immediate sonsumption. Wright v. Start, 
(18 Wend, 454, 464). Emerson v. Brig- 
ham, (10 Mass, 197); Jones v. Murray, 
(3 Monroe, 85); F. N. B.94; Dyer. 75; 
3 Camp. 351. 

4. Even upon sale of provisions, for im- 

mediate Consumption, no warranty is im- 
plied, except in case of deceit actual or 
presumed. A common victualler may be 
presumed to know whether his provisions 
are wholesome. 
* In this case no deceit is pretended and 
knowledge on the part of the defendants 
is expressly negatived. (See opinion of 
Tracy Sen. 18 Wend. 458; and cases 
supra.) — 

H. P. Hastings contra. 

1. The evidence of usage was properly 
excluded, (14 John, R. 316.) 

2 If there was no warranty implied a 
non-suit cannot be entered. 

3. If there was no implied warranty, 
judgment should not be rendered for the 
defendants without submitting to a jury 
the question of an express warranty, with 
a charge that none was implied. Cro. 
Jac. 196 ; Roscoe's, Cr. Ev. 340, 345; 
4 Bl. Com. 162and note (2) ; 3 id. 166, 
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‘and note (22); 12 Johns, R. 468; 17 
Wend, 272, 18 id. 

4. By the law of this state there is an 
implied warranty of the soundness and 
wholesomeness of provisions sold. 

5. Selling by inspector’s bill amounts to 
a warranty. 

VanpvERPOEL, J.—It is contended by the 
plaintiffs— ; 

1. That an express warranty 
proved, and 

2. That, at all.events, an implied war- 
ranty was raised. 

As to the express warranty, that ques- 
tion was fairly submitted to the jury. 
The law is now well settled, that in order 
to constitute an expess warranty, it is 
not necessary that the word “ warrant” 
should beused. Any words of equivalent 
import, showing the intention of the par- 
ties that there should be a warranty will 
suffice. The understanding of the par- 
ties, when the language used has no fixed 
technical meaning is matter for the deter- 
mination of the jury. Chapmanv. Maule, | 
(19 John, 290;) Duffer v. Mason, (8 
Cowen, 25;) Whitney v. Sutton, (10 
Wend. 412;) Cook v, Mosely, (13 Wend. 
277.) Iwould not have been dissatisfied 
with the verdict had the jury here found 
an express warranty. Verdicts in favor 
of express warranties have been sustained, 
when the language of the vendor, in re- 
gard to the quality of the article, was not 
stronger than it was here. Still it was for 
the jury to say, whether the words 
spoken shewed an intention to warrant, 
or was mere matter of opinion: and as 
this question, for aught that appears, was 
fairly submitted to the jury, and they 
have said, that there was no express war- 
‘ranty, the verdict ought not to be dis- 
turbed, because the court, had they acted 
in the capacity of jurors might possibly: 
have come to a different conclusion. The 
defendant Mead, when first introduced to 
the plaintiff, said the beef was an 
“ extra quality,’ or extra lot, the witness 
thinks he said “extra lot;’ and the 
plaintiff said, “that was the kind he 
wanted.” Now, the language of the 
seller here is stronger than was that of 
the defendant in Chapman v. Maule, (19 
John 290,) according to the reported case. 
There the defendant represented the horse 
to be sound. The justice below refused 


was 


to hear the testimony, on the ground that 





it would not go to establish a warranty ; 
and the Supreme Court reversed the judg- 
ment, because the evidence ought to have 
been submitted to the jury, whose pro- 
vince it was to determine, whether the 
party intended to warrant; and in some 
subsequently reported cases in this State, 
when the question arose, whether the 
words were sufficient to constitute an ex- 
press warranty, it will be found that the 
words used by the vendor were not 
stronger than in this case. Still, as they 
were sufficient in the opinion of the jury 
to shew an intention to warrant, the 
court held their finding on that point con- 
clusive. So here, when the Jury have 
found against an express warranty, the 
court cannot, consistently with the ad- 
judged cases, set aside the verdict. 

2. Was there an implied warranty? 
It is contended that there was an implied 
warranty here, because the article must 
be deemed to have been bought for food, 
which is such a specific object as that a 
warranty of its fitness for that purpose 
is implied. This argument would be 
stronger if the evidence were that the 
beef was bought for a tropical market, 
which required it to be laid down in salt 
of a particulaz quality, or for the English 
or some other market, to adapt it to 
which it might be necessary that parti- 
cular prices, commonly called “ coarse 
pieces,’ should be excluded. Then there 
might at least be plausibility in the argu- 
ment, that a warranty of fitness for that 
particular purpose was implied. But it 
cannot be pretended, from the words 
“ extra lot” that this case is one of sale 
for a specific object. That specific pur- 
pose, which some of the English cases 
have held to imply a. warranty, is not 
inferable from the general nature of the 
article, .and the general purposes for 
which it is ordinarily used. 

But this doctrine, that ifa man sells an 
article he thereby warrants that it is 
merchantable, and fit for the purpose for 
which he sells it, has not received as 
much favor from the late decisions of our 
Supreme Court, and the court for the Cor- 
rection of Errors, as it has in England, 
where the courts, by qualifications and 
exceptions to the old common law maxim 
caveat emptor, have very nearly embraced 
and adopted the opposite civil law rule of 
caveat venditor. The language of Best, 











72 THE NEW-YORK LEGAL OBSERVER. 





Superior Court.—Moses and Moses v. Mead. 





C. J., in Jones v. Bright and others, 
(5 Bing. 533); shows this disposition of 
some of the judges in England to approxi- 
mate, if not wholly run into the civil law 
tule. That was an action on the case in 
the nature of deceit. The plaintiff pur- 
chased from the warehouse of the defend- 
ant, the manufacturer, copper for sheath- 
ing a ship. The defendant, who knew 
the object for which the copper was 
purchased, said, “ I will supply you 
well.” The copper, in consequence of 
some intrinsic defect, lasted only four 
months, instead of four years, the ave- 
rage duration of such an article. It was 
held that the plaintiff was entitled to 
recover. Best, C. J. says, “If a man 
sells an article, he thereby warrants that 
it is merchantable—that it is fit for some 
purpose. If he sells it for a particular 
purpose, he thereby warrants it fit for 
that purpose. If a man sells a horse, 
generally he warrants no more than that 
itis ahorse. Butif he asks for a carriage 
h rse, or a horse to carry a female, ora 
timid and infirm rider, he who knows the 
qualities of the animal, and sells, under- 
takes, on every principle of honesty, t..at 
it is fit for the purpose indicated.” 

The cases which the learned Chief 
Justice puts, if they amount to any war- 
ranty, are clearly cases. of express war- 
ranty. But in the absence of the review, 
not to say animadversion, which this case 
and some of the doctrines put forth in it 
have received in Hart v. Wight, (17 
Wend. 267,) and in the Court of Errors, 
(18 id. 449,) 1 would, in the cases put 
by Mr. Justice Best, of the sale of a 
horse, for a female or a timid person, if 
the animal proves vicious, prefer turning 
the party over to his action on the case 
for fraud, in which the plaintiff must 
prove either the suggestion of-a false 
hood, or the suppression of truth by 
the defendant, in regard to the nature, 
quale or disposition of the animal. 

find that most of the cases, where this 
doctrine of implied warranty, or warranty 
resulting from a particular use or purpose 
is broached, are actions of deceit, where 
the seller is presumed to have information 
in regard to the article, which good faith 
requires him to disclose. ; 

But this case of Jones v. Bright, and the 
doctrines laid down there by Mr. Justice 
Best, did not receive much favorin Wright v. 





Hart, (I8 Wend, 449;) the case by which,as 
Chancellor Kent, in a note to his second 
volume Com. 479, says, the common law 
on the question of warranty was rein- 
stated in the jurisprudence of New York. 
Senator Tracy, after stating the doctrine 
of Chief Justice Best, in Jones v. Bright, 
there remarks, “ Thus the English courts, 
in a circle of about two hundred years, 
by the process of finding a new principle 
in each departure from the old one, by ex- 
tending each ease a little beyond the rule 
of the case immediately preceding it, have 
gradually, but completely subverted the 
common law maxim of caveat emptor, 
and effectually, but perhaps undesignedly, 
substituted for it the repudiated principle 
of the civil law, which, as Lord Coke, 
qaintly but correctly states, it “ finds 
every man to warrant the thing he selleth, 
albeit there be no express warranty.” 
Our courts went as far as they now seem 
willing to advance towards the civil law 
doctrine in ¢allagher v. Waring, (9 
Wend. 20, and 18 Wend. 425;) where 
they held that ina sale by sample, the 
law implies a warranty, that the bulk of 
the commodity is of the same quality, 
with the specimens exhibited. With this 
exception, and one to which I shall soon 
advert, (I mean the sale of provisions 
for domestic use), we are still bound, in 
this State, to cling to the rule as laid 
down by Mr. Justice Popham, in his early 
day (Dyer, 75,) “If I have an article 
which is defective, and I, knowing it to 
be defective, sell it as sound, and so re- 
present it, an action upon the case lies 
for the deceit; but although it be de- 
fective, if that is unknown to me, although 
I represent or affirm it to be sound, no 
action lies, unless I warrantit tobe sound.’’ 

2. It is contended that a warranty was 


here implied, because the subject of sale 


was provisions, and that a due regard for 
the public health requires the application 
of the rule contended for by the plaintiff. 

Mr. Justice Blackstone, (3d Com. 166,) 
lays down the rule broadly, that in con- 
tracts for provisions, a warranty is always 
implied that they are wholesome, and it is 
constantly understood, that the vendor 
undertakes that the commodity he sells is 
his own. The learned commentator is 
right in regard to the implication of a 
warranty of title on every sale of personal 
property, but has laid down the rule too 
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broadly in respect to provisions. The 
principle is not applicable when they are 
sold as merchandize, but only on sales 
for domestic use. Wright v. Hart, (18 
Wend. 454, 464;) Emerson v. Brigham, 
(10 Mass, 197;) Jones v. Murray, (3 
Monroe, 85;) Dyer, 75, 3 Camp. 351. 

In Van Brocklin v. Fonda, the plaintiff 
purchased of the defendant a quarter of 
beef. The animal had eaten too large a 
quantity of peas and oats, and was 
slaughtered for fear she would die, in 
consequence of her having eaten them, 
and it was held, that an action on this 
case would lie for the deceit. Senator 
Tracy, in Wright v. Hart, (18 Wen. 
464,) says, that the proposition above laid 
down by Mr. Judge Blackstone, is an un- 
supported dictum, borrowed, probably, from 
the civil law, and which has not been 
sustained by judicial decisions. It was 
most emphatically overruled, in the case 
of Emerson v. Brigham, (10 Mass. 94.) 
That was an action for deceit on the sale 
of beef on facts almost precisely similar 
to those in this case, and Justice Sewall, 
repudiating the doctrine of Blackstone, 
says, “it is not implied in every sale of 
provisions that they are wholesome, any 
more than in sales of other articles.” It 
is worthy of remark, that in every case 
I have found in the books, where a plain- 
tiff has preaviled on this ground of implied 
warranty, or where the judges, in their 
opinions, have talked of implied warranty, 
the action was not assumpsit, but an 
action on the case in the nature of deceit, 
and the cases proceed upon the ground, 
that the vendor had peculiar means of 
knowledge, which good faith required him 
todisclose. Take the case of Van Brack- 
lin v. Fonda, where the defendant sold 
the beef of an animal, that was, in effect, 
diseased by over eating. No one can 
doubt that he was culpable in offering the 
beef for sale, and more so, in withholding 
from the purchaser the fact which induced 
him to kill the animal. Roswell v. 


Vauyhan, (Croke, Jac. 196,) has been | 


pressed upon us by the counsel for the 
plaintiff. In that case two of the judges 
observed, that if a man sells “ victuals” 
which is corrupt, without warranty, an 
action lies, bécause it is against the com- 
monwealth. This remark clearly con- 
templates deceit, for it, in express terms, 
excludes the ideaof warranty. “ Victuals,” 





too, is a word of a more limited significa- 
tion than the word “ provisions.” Victuals; 
in its ordinary and popular sense, implies 
only what is used in a family or victual- 
ing house. Provisions is a more general 
term. The defendant here was a coim- 
mission merchant, who does not seem to 
have possessed any means of knowing 
the quality of the beef, which was not 
equally accessible to the plaintiff. In 
short, I consider the true rule to be this: 
Where one sells victuals, beef, or flour, to 
be used in a family, or victualing house; 
a warranty is implied, that it is whole- 
some. But, when a merchant, whose 
business it is to sell provisions, sells beef 
or flour, or merchandize, no such warranty 
is implied. The quantity purchased by 
the defendant, and the testimony in the 
case -shew, that the plaintiff bought it for 
the purpose of selling itagain. 1 am op- 
posed to interfering with the finding of the 
jury against the express warranty, and 
am decidedly of the opinion that there 
was no implied warranty. If correct in 
my conclusions, judgment must be for the 
defendant. 











COURT OF APPEALS. 





FLORIDA. 


Before the Hon. Ditton Jorpan and 
JupcEe Bronson. 


J. Taytor, Executor Appellant, v. Tur 
Union Bank or Fioripa, Appellee.* 


January Term, 1844. 


PROMISSORY NOTE—ENDORSER— NOTICE 
OF DISHONOR—EVIDENCE. 


Notice to endorser of promissory note, if sent by 
mail, must be directed to the Post Office, where 
the endorser usually receives his letters, or near- 
est to his residence. 

The proof by plaintiff of receipt of notice by the 
endorser, where this rule is departed from, must 
be full and satisfactory. 

A witness testifying that his invariable practice 
was to comply with certain requests, and that he 
‘¢ believes”? he did, but has no recollection of 
any instance in which he did so ; nor any recol- 
lection of his doing so in the instances important 





* See Whiting v. Burt, ante p. 33. 
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in the case in which he is called to testify ; is 
not sufficient to warrant the inference that he did 
comply with such requests. 

What is due diligence, and sufficient notice, are 
questions of /aw to be decided by the Court, and 
should not be referred to the Jury. 


Appeat from the Superior Court, M. D. 
for Leon county. The case is fully 
stated in the opinions delivered by the 
learned Judges. 

Thompson and Hagnerand J. D. West- 
cott for the appellant, cited the following 
cases :— 

Peters, 582 ; 21 Wendell, 643; 3 Hills 
N. Y. Rep. 520; 2 ib. 595; 14 Mass. 
119; 1 Harris and John, 477 ; 23 Wen- 
dell, 623; 11 John Rep. 231 ; 5 Wendell, 
15; Parkill v. Union Bank, and also 
Bembry v. Union Bank, in this court, Jan- 
uary Term, 1841 ; Chitty on Bills,.526 ; 
2 Camp. 177: Roscoe on Ev. 160-2; 4 
Camp. 193; 1 Esp. Rep. 5; Roscoe on 
Bills of Ex. 206; Ry. and Moo. 144; 4 
Bing. 715. 

E. C. Cabell, for the appellee cited— 
2 Peter's 121 and 543; 5 John Rep. 383; 
9 Watts’, 213; 5 Miller, 40; 2 John’s 
cases, 337 ; 2 Kent Com. 104; Story on 
Bills, 382. 

Bronson, J.—This was an action of as- 
sumpsit against the defendant as endorsee 
of a promissory note drawn by R. H. Ber- 
ry, to the order of defendant, payable at 
the Union Bank, endorsed by defendant, 
and discounted by plaintiff. 

The only question presented to this 
Court is, as to the sufficiency of the no- 
tice to the defendant as endorser. 

It appears that when the note fell due, 
the defendant (Taylor), was a planter, 
and resided in the county of Leon, about 
twenty-two miles from Tallahassee, and 
within a mile and a half of the post office 
at Miccosukie, (which was the post office 
where he received his letters and papers), 
and that he had resided at the same place 
for about two years previous to that time, 
and did not come from Tallahassee more 
than two or three times in a year. The 
Notary who protested the note, gave no- 
tice of non-payment to defendant by de- 
positing a letter, containing the notice, in 
the post office of Tallahasse, addressed to 
the defendant at Tallahassee. This was 
clearly no notice; but the plaintiff, in or- 
der toshow that the notice was finally 
sent to the defendant, or did reach him, in- 





troduced Wm. Hilliard, a witness, who 
was formerly employed in the post office 
at Tallahassee, and who testified that the 
defendant requested him to forward to the 
Miccosuki post office any letters which 
should come for him, (‘Taylor,) to the 
Tallahassee post office, “ thathe BELIEVED 
he forwarded all such as came,” and that 
it was “his invariable practice to observe 
such instructions.” He also stated that 
he had been requested by the Notary who 
protested this note, to alter the address on 
any letters which he, the Notary, should 
put into the post office, if the same was in- 
correct, and to direct any letters when 
only the name of the individual was on 
the back of the letters. But on cross- 
examination, he stated that he did not re- 
collect any instance in which he forward- 
ed letters for the defendant to the Micco- 
sukie post office, which had been address- 
ed to him at Tallahassee; nor did he 
recollect of ever having altered the address 
of any letter according to the request of 
the Notary. 

Upon this testimony the plaintiffs con- 
tended they were eatitled to a verdict,. on 
the ground that the evidence was suffici- 
ent to warrant the inference, that the no- 
tice was actually sent to and received by 
Taylor. The cause was submitted to the 
jury, and the charge of the court, and 
they found a verdict for plaintiff. 

The first instruction to the jury, asked 
for by the defendant, was very properly 
allowed by the judge, and the second one 
as properly rejected ; because the proposi- 
tion contained in the second instruction 
might be correct,and yet by no means 
conclusive of the case, and the instruc- 
tion, if given, might tend to mislead the 
jury. Butthe proof of notice was clearly 
not sufficient to entitle the plaintiff to reco- 
ver, and we think the -court ought so to 
have charged the jury. 

The witness, Hilliard, was one of two 
or more persons in the post office of Talla- 
hassee, and could not of necessity know or 
see every letter that was deposited there ; 
and he only “ believes” that he obeyed the 
defendant’s instructions to forward his 
letters to Miccosukie ; but on cross-exa- 
mination, he says expressly that he 
has no knowledge of ever having forward- 
ed any letter to him, or of ever having 
altered the address of any letter directed to 
Taylor, which was put in the office by the 
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Notary, Rutgers. Such evidence was 
altogether too slight. The plaintiff is 
bound to show affirmatively and satisfac- 
torily that he did give, or send, the notice, 
or that it actually came to hand; and if 
he relies upon a sending by mail, he must 
show that it was deposited in the post 
office, properly directed, so as -tq be sent 
by the first mail. 

The question as to what amounts to due 7 
diligence on the part of the plaintiff, in 
sending the notice, is no doubt a question 
of law, to be settled by the court, the fact 
being undisputed or ascertained — (1 
Peters, 583 ; (3 Hill, 520), If, however, a 
reasonable presumption might have been 
drawn from the proofs in this case, that 
the letter or notice was actually sent to 
Taylor, at Miccosukie, by the first mail 
that went from Tallahassee to that place, 
after the notice was protested, then, per- 
haps, that question, as a question of fact, 
might properly have been left to the jury, 
and their verdict would have been conclu- 
sive; but from thé evidence adduced, no 
such inference could be legally drawn ;— 
it was not sufficient to warrant that pre- 
sumption. (4 Bingham, 715; Hawkes v. 
Salten, 1 Cowen, 81) In this view of 
the case, I think the third instruction 
prayed for, ought to have been given, or 
that a judgment in the nature of a non-suit 
should have been entered in the cause. 

The case of Ireland v. Kip, (11 John R. 
231) was a case in which the proof was 
much stronger for the plaintiff than this, 
and yet the judgment was for the defend- 
ant. 

In the two cases cited at bar, decided 
in this court in 1841, (Union Bank v. 
Bembry ; same v. Parkhill,) the testimony 
showed that the notices were properly de- 
posited in the Tallahassee post office, and 
addressed to defendants at that place, be- 
cause that was either the nearest post 
office to them, or the one to which they 
usually resorted for their letters. 

I think the judgment must be reversed, 
anda venire facias de novo awarded in the 
court below.. 

Jourpan, Prestipent.—This suit was 
brought against the defendant as endorser 
on a promissory note, given by R. H. 
Berry, for the sum of twenty-one hundred 
dollars, payable at the Union Bank of 
Florida. 





It appears that the defendant resided on 


the day of the maturity and protest of said 
note, in Leon county, twenty-two miles 
from Tallahassee ; that Miccosukie was 
the defendant’s post office, which was dis- 
tant from his residence one and half miles, 
and that his letters were generally ad- 
dressed to that post office. It also appears 
that payment of said note was demanded 
at the Union Bank of Florida; payment 
being refused, a regular protest was made 
and notice of non-payment was deposited 
in the post office at Tallahassee, directed 
to the defendant at Tallahassee. It also 
appears from the testimony of the witness, 
Hilliard, that he was employed in the 
post office at Tallahassee, when the note 
became due: that defendant had instructed 
hin if any letters came to the Tallahassee 
post office directed to him there, to forward 
them to Miccosukie ; that hé believed he 
forwarded all such as came, it being his 
invariable practice to observe such instruc- 
tions ; but he did ‘not recollect of any in- 
stance, in which he forwarded letters 
from the Tallahassee post office directed 
to the Miccosukie post office; Rutgers, 
the notary public, who deposited the no- 
tice in the post office at Tallahassee, had 
directed witness to alter the address of any 
letters which he should put in the post 
office, when the same was incorrect, and 
to direct any letters when deposited with 
the name of the individual only, written 
on the back ; but witness did not recollect 
ever having altered the address of a letter, 
according tothe request of said Rutgers, 
and that Miccosukie was the defendant’s: 
post office. 

The question presented in this case is, 
whether depositing the notice in the post 
office at Tallahassee directed to the defend- 
at that place, was sufficient notice to fix 
his liability as endorser, Miccosukie post 
office being the one nearest his residence, 
and the one to which his letters were gene- 
rally directed. 

In the cases of Bunyan v. Mack, (3. 
Hill Rep. 594), and of The Bank of Co- 
lumbia v. Lawrence, (1 Peters, 582) ; it 
was held, that most of the questions which 
can arise upon the liability of endorsers. 
and drawers, (where all the facts are as- 
certained) are questions of law. In the 
case of The Bank of Columbia v. Law- 
rence, it was held to be well settled that 
what shall constitute due diligence is a 
question of Jaw. Inthe case of Parmer 
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v. Donner, (23 Wendell, 622,) it was de- 
cided, (the facts being ascertained,) that 
the question of the“ sufficiency of notice” 
should not be submitted to the jury, but be 
determined by the court. As to what 


shall constitute a proper notice, the law | 


requires that the holder shall with due di- 
ligence communicate to the endorser, the 
non-payment by the maker, and that he 
(the endorser) is looked to for payment. 
The notice must be given by the holder, 
or by one authorized by him. No parti- 
cular form is required. It may be printed, 
or written, or verbal. What shall consti- 
tute reasonable notice must depend on cir- 
sumstances, and the local situation of the 
parties. The rule requiring that notice to 
a distant endorser should be sent to the 
post office nearest his residence, is founded 
on the presffmption that the information 
could most certainly be given in that way. 
But the rule is subject to modification, 
and the true enquiry is, was the notice di- 
rected to that post office which was most 
likely to impart to the endorser the earliest 
intelligence? (though it may not be the 
nearest,) and if it was, it is sufficient. 

If the endorser resides in the same place 
where presentment or demand is made, 
sending notice of dishonor through the 
post office is not sufficient ; otherwise, if 
he resides at a distance: Provided, it ap- 
pears that it is the post office nearest his 
residence, or at which he usually receives 
his letters, or a regular communication be- 
tween the two places. (2 Hill Rep. 
587.) 

In the present case it appears that Mic- 
cosukie post office was within one and a 
half miles of the residence of the defendant; 
that he usually received his papers and 
letters at that office; and that the post 
office at Tallahassee, in which the notice 
in this case was deposited, is twenty-two 
miles from his residence, and that he did 
not usually receive his papers and letters 
at that office. 

Therefore, I think that the testimony 
submitted upon the trial of this cause in 
the court below, did not prove a sufficient 
notice, either directly or presumptively, 
and that the court below should have so 
determined ; but having referred the ques- 
tion to the jury, the court erred in refusing 
to giveto the jury to the third instruction 
as prayed for by the defendant ; and lam 
of opinion that the notice of presentment 





and dishonor should have been directed to 

the defendant at Miccosukie post office. 
The judgment rendered in the court be- 

low should be reversed, and a new trial 


had. 
Judgment reversed. 


~ COURT OF COMMON PLEAS, 


Before the Hon. M. Utsnorrrer, and 
Judges Incuis and Incranam. 











In the matter of the Petition of James P. 
CRAWFORD, @ non-resident debtor. 


NON-RESIDENT DEBTOR. 


Where a debtor was proceeded against by attach- 
ment as a non-resident of this State, on the 21st 
October, 1843, and it appeared that he came to 
this city to reside on the 17th or J8th of October 
preceding, and had been out of the city since, 
and it also appeared that he had previously 
hired a house in the city, and paid his rent in ad- 
vance, and that on the 25th October following, 
his family had removed to such house. Held, 
that the debtor was a resident of this State on the 
21st October, 


Tus was an appeal by a person, who 
had been proceeded against, as a non-resi- 
dent debtor. The facts sufficiently appear 
in the opinion delivered by the court. 

David Graham, for the debtor. 

A. S. Johnson, for the creditors. 

Per Curtam.—This is an appeal to 
the Common Pleas by the debtor, who 
was proceeded against as a non-resident 
debtor, on the 2ist October, 1843, by at- 
tachment, and the question presented, is, 
whether the debtor has proved satisfacto- 
rily, that he was a resident in this State at 
the time when the attachment was issu- 
ed? 

The proofs establish the fact clearly, 
that the debtor came to this city to reside, 
on the 17th or 18th of October, 1843, and 
has not been out of it since. He previous- 
ly had hired a house here, and paid rent 
in advance, and on the 25th his family ar- 
rived here. Considering all the evidence 
furnished in this case, it seems to me that 
we cannot resist the conclusion, that when 
the warrant issued on the 21st of October 
against the debtor as a non-resident, he 
had then in fact taken up his residence in 
this State, and has since continued to re- 
side here. 
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We therefore determine, according to 
the statute in such cases provided, that 
the allegations in the petition of the debt- 
or have been satisfactorily proved. We 
do not deem it necessary to submit the 
case to a jury, because we deem‘ the evi- 
dence sufficient to establish the fact of the 
debtor’s residence within this State at the 
time when the warrant issued against 
him. And we order that the bond, which 
was given by the debtor to the attaching 
creditors, on presenting his petition in this 
matter, be cancelled, and the warrant 1s- 
sued against him by such creditors be dis- 
charged, and that all property which shall 
have been attached under such warrant, 
be released. 


—_——— 


Eastoate v. Hunt et al. 


PRACTICE—ENTERING RULE ON EXECUT- 
ING WRIT OF ENQUIRY—ADJOURNMENT 
OF EXECUTION OF WRIT BY SHERIFF. 


In cases where the proceeding is in a suit requiring 
special bail, a writ of enquiry cannot be executed 
withvut a rule therefor, but where the plaintiff 
obtains a judgment on demurrer, he may exe- 
cute a writ of enquiry of course, and no rule is 
necessary. 

The Sheriff is justified in adjourning the execution 
of the writ. 


Tus was an appeal from an_ order 
granted at Chambers, by his Honor Judge 


Inglis, to shew cause why the writ of | 


enquiry in the cause, the execution there- 
of, and all proceedings by virtue of 
founded upon or in any way connected 
with the issuing and execution of said 
writ, should not be set aside, and declared 
null and void with costs. 

The points upon which the court were 
called upon to adjudicate, sufficiently ap- 
peared in the opinion. 

P. A. Cowdrey, for plaintiff. 

D. R. Garniss, for defendant. 

Per Curram.—This is an appeal from 
an order at Chambers. 

The first question is, whether a writ of 
enquiry can be executed in any case with- 
out a rule therefor? 

_In general this rule must be entered, 
viz.: where the proceeding is ina suit re- 
quiring special bail.—( Rule 26, 36.) 

But if, as in this case, the plaintiff ob- 





tains judgment on demurrer, he may exe- 
cute a writ of enquiry of course under the 
22nd rule, and no rule seems necessary. 
The second question is, whether the 
sheriff can adjourn the execution of the 
writ? The defendant’s authorities prove 
that he can, and although the sheriff did 
so upon the request of the plaintiff, he had 
the immediate protest of the defendant, 
and would have recanted the moment he 
perceived any difficulty. As he did not 
change his determination, the act of ad- 
journment was his own, and it was regular. 
Appeal dismissed without costs. 











EBRGULSHR CASES. 





Criminal Law. 
WesTERN Court.—Bopmin. 
Before Mr. Justice CoLERIDGE. 


Reena v. HorNBROOK. 


CONFESSIONS OF PRISONERS.—EVIDENCE 
USED FOR AND AGAINST PRISONER. 


The general rule is that before evidence ofa con- 
fession by a prisoner can bereceived, it must 
be seen that his mind was entirely free from any 
false hope or fear that would be likely to operate 

_ upon his mind, and induce him to say that which 
was not true. ‘Therefore, where a constable 
said to a prisoner, ‘* Take care that you do not 
say anything tu injure yourself, but if you can 
say any thing in your defence, we are willing to 
hear it, and to send to any person to assist you. 
Held, that a confession of the prisoner, obtained 
on this advice, could not be used on the prose- 
cution, as the word ‘* DEFENCE” necessarily 
conveyed to the prisoners mind that what he 
said would be to his benefit. 


Thomas Hornbrook was indicted for 
robbing John Knight on the highway, 
attended with violence. — 

Kinglake and Rowe for the prosecution. 

Mcody for the prisoner. 

The facts adduced on the trial were 
these:—The prosecutor is an inkeeper, 
residing at Liskeard, and in the month of 
March last was returning home ina gig, 
being at the time in a state of intoxica- 
tion. It was late, and he lost his way, 
and meeting a man, whom he nowstated 
to be the prisoner, he asked him to get 
into his gig, and promised to pay him if 
he would see him home, After travelling 
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some way, the prosecutor was either 
knocked or fell out of his gig. When 
on the road his pockets were picked, and 
he received some heavy blows that ren- 
dered him senseless. He was picked up 
by two men, and taken to a neighbouring 
house, covered with blood. The prisoner, 
who was a farm servant, living near the 
spot where the robbery had been perpe- 
trated, was proved to have been absent 
from his masters house at the time it took 
place. After the robbery, he showed one 
of his fellow-servants a sovereign and 
some loose silver, which was all the sum 
Mr. Knight had been robbed of, asking 
her if she would have any, and made 
such statements about the robbery as it 
was contended he could not have done 
unless he had been privy to the transac- 
tion. This evidence, which was very 
circumstantial, and very minute in its 
details, occupied the Court a considerable 
time, fifteen or sixteen witnesses having 
been called to complete it. A constable 
was then called, whose examination gave 
rise to an objection to the reception of evi- 
dence, and elicited an important decision. 

He stated that he was a constable at 
Liskeard, and that by the desire of Mr. 
Knight and his friends, he had gone up to 
Launceston (where the prisoner was ap- 
prehended), for the purpose of enquiring 
into the matter. 
prisoner had been before the magistrate, 
and was remanded. On seeing him, the 
constable told him who he was, and the 
purpose that had brought him there, 
adding, “ You are apprehended on a 
serious charge; take care that you don’t 
say any thing to injure yourself. But if 
you can say any thing in your defence, 
we are willing to hear it, and to send to 
any person to assist you.” The prisoner 


then made a statement, which Mr. King- | 


lake, on the part of the prosecution pro- 
posed to give in evidence. 

Moody objected. The ground upon 
which declarations or confessions ofa pri- 
soner are excluded, is that such declara- 
tions, or confessions, have been made 
through some inducement of hope or fear 
held out to the prisoner, and operating 
upon his mind at the time. Drew's Case, 
(8 Car. and P. 140,) is precisely in point. 
There, on the examination of the prisoner 
before the magistrate, the magistrates 
clerk told him not to say any thing to pre- 





When he arrived, the | 





judice himself, as what he said would be 
taken down and used for him and against 
him at his trial. The learned judge de- 
cided that the prisoner’s statement made 
after this was not receiveable in evidence, 
evidently upon the ground that the state- 
ment of the magistrates clerk had induced 
a false hope that what he told might be- 
nefit him. The case was exactly in 
point, as here the. constable’s communi- 
cation to the prisoner was to the same 
effect, “ Don’t say any thing to prejudice 
yourself, but if you can say any thing 
in your defence we are willing to hear it.” 
This would be calculated to excite the 
same false hope as in Drew’s case, that 
what the prisoner said would in some 
way benefit him, and upon this ground 
the prisoner's declaration ought not to be 
admitted. 

Kingslake, contra.—Contended that the 
evidence ought to be received. The de- 
claration of the constable offered no in- 
ducement whatever to the prisoner to 
make any communication to him. This 
caution, not to say any thing to prejudice’ 
himself, was a plain intimation that if he 
did so it would be used against him, and 
would necessarily operate as a check to 
any such false hope as would shut out 
his declarations. The constable, after 
giving this caution, does not go on to say, 
“ You had better say any thing in your 
favour,’ or any thing tantamount to that; 
he merely adds, “If you can say any 
thing in your defence we are willing to 
hear you.” If a statement of this sort 
would exclude the statement of a pri- 
soner then nine-tenths of all the confes- 
sions given in evidence against prisoners 
would be necessarily excluded; because 
it hardly ever happens that an examina- 
tion is taken before a magistrate in which 
the prisoner is not asked if he has any 
thing to say in his defence. Drew’s case 
had carried the principle of exclusion 
further than ever it was carried before. 
But that case was not in point with the 
present ; because there the prisoner was 
expressly told that what he said would 
be used forhim. Here no such promise 
was held out. 

Co.eripGe, J.—After reflection, I ap- 
prove of my decision in Drew’s case. A 
prisoner is not to be entrapped into a con- 
fession, and before such evidence is re- 
ceived, it must be seen that his mind is 
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entirely free from any false hope or fear 
that would be likely to operate upon his 
mind, and induce him to say that which 
is not true. That is the principle upon 
which all these cases are decided. Has 
any thing been said to the party to in- 
duce him to state that which is not true 
under a hope that he shall thereby be- 
nefit himself? If there has, and that 
influence is not removed by a proper 
caution and explanation, then any thing 
said under its influence cannot be re- 
ceived. Now in Drew’s case, the man 
istold that what he says will be used for 
him. Is this not raising a hope that if 
he told his story, whether true or false, 
that it might benefit him? The caution 
that comes after, that his statement will 
be used against him, does not take away 
the objection created by the promise in 
his favor; because it is impossible to say 
that the caution so nullfied the influence 
of the promise, as to leave his mind in an 
unprejudiced state to tell only the truth. 
Besides, the law will not sanction this 
sort of balancing between one influence 
and another. ‘The prisoner's mind must 
be left entirely free. Approving of the 
decision relied on by Mr. Moody, I can 
have no doubt about this. The state- 
ment of the constable, though not ex- 
actly the same in words, is precisely the 
same in effect, the word defence neces- 
sarily conveying to the prisoner's mind 
that what he said would be to his benefit. 
I think, therefore, the prisoner’s statement 
must be excluded. 

Moody addressed the jury, who returned 
a verdict of “ not guilty.” 





HISTORICAL OUTLINES OF THE LAW. 
PART VIIL 
EDWARD IV. 


Ar this period tenure and its incidents 
had assumed a definite form, we therefore 
propose to give a succinct view of the law 
of real property as it then existed, which 
we have no doubt will be interesting to 
most of our readers. 

Knight's service was known by the fact 
that the services were uncertain, and the 
tenure was burthened with ward, mar- 





riage relief, and the other incidents of that 
tenure. 

The leading distinction between this 
service and socage was, that the latter 
was held by a certain service, as where 
a man held his land by fealty and certain 
rent, for all manner of services; or held 
by homage, fealty, and certain rent, for 
all manner of services ; or if a person held 
by fealty only: in short, every tenure 
which was not a tenure in chivalry was 
atenure insocage. _ 

Escutage, which under the name of 
sculage, was originally a composition for 
personal service, was either Knight’s ser- 
vice or socage tenure, being regulated 
according as it might be, certain or uncer- 
tain. After the Magna Charta, the es- 
cutage was assessed by act of par- 
liament. 

An essential ingredient in tenure by 
serjeantry, was that it must have been 
held by the King by such services as 
ought to be done in proper person to the 
King, as to carry the King’s balance or 
lance, to lead his army, to be his carver, 
or other service. Land, held also by the 
service of cornage, to wind a horn when 
the Scots came into the country, if held of 
the King, was grand serjeantry. This 
tenure subjected the holder to ward, mar- 
riage, and relief. . 

Tenure by petit serjeantry was similar 
in its nature to the former, except that the 
service was such as to yield the King a 
bow, sword, dagger, knife, lance, a pair 
of gloves, an arrow, or other small thing, 
belonging to war. 

Another species of socage was tenure 
in burgage, which was where there was 
an ancient borough, and those who had 
lands therein held them of the King or of 
some lord, by a yearly rent. This species 
of tenure was frequently distinguished 
by a peculiar custom, as that of borough 
English, by which the youngest son in- 
herits. Another instance is the custom 
that the wife should have all her hus- 
band’s lands in dower, besides others. 

Tenure in frankalmoine, or in pure 
alms, was when land was granted to re- 
ligious persons, upon condition of making 
prayers, masses, and other divine services. 
for the soul of the grantor and his heirs, 
and the prosperity and long life of those 
who were not. Theonly remedy in case 


.of remissness in such service being com- 
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plaint to the ordinary or visitor. After the 
statute of Quia Emptores, however, no 
gift in frankalmoine could be made by 
any one but the King. 

The tenure of homage ancesirall re- 
ceived also a severe check by this statute. 
In this reign the number of these holdings 
were very few in number. 

Homage was only done by such as had 
as estate in fee tail, or in fee simple, in 
their own right, or in the right of another. 
Homage was done only once in the 
tenant’s life; therefore, although he was 
obliged to do fealty to the heir of his lord, 
he was excused from homage. If a man 
became tenant by the courtesy, he was 
obliged to do homage; but if the wife 
died before he had done so, he was not to 
do homage, because he had but an estate 
for life. Homage could only be done to 
the Lord in person. 

Fealty was incident to all manner of 
tenure, except in frankalmoine, and was 
frequently to this tenure. A tenant at 
will did not do any fealty, but those who 
held by copy of court roll, or by the cus- 
tom of the manor, were to do so.’ 

Tenures in villenage were distinguished 
as pure villenage, and villein socage or 
privileged villenage. Pure villenage was 
was where the tenants held small por- 
tions of land todo base services, as to 
plough the lord’s land, &c. The service 
in this instance was uncertain. 

Tenancy by villein socage, or privileged 
villenage, was when the tenants, though 
themselves free, held their lands by base 
services. 

In the reign of Henry V. it appears 
that the tenure per copie, or as it was af- 
terwards called copyhold, was first recog- 
nized, because there was no other evi- 
dence on the title, but the copy of the 
court roll. _The modes of surrender 
varied according to the customs of the 
different manors, sometimes by the deli- 
very of the verge, or rod, to the bailiff 
or steward. Tenants by the copy of the 
court roll, could only plead or be im- 
pleaded in the lord’s courts. Littleton 
thus describes this species of tenure :— 
“ Tenant by copy of court roll, is where 
aman is seized of a manor, within 
which there is a custom that has been 
used time out of mind of man, that cer- 
tain tenants within the same manor 
have used to have lands and tenements 





to hold them and their heirs in fee 
simple, in fee tail, or for term of life, 
&c., at the will of the lord, according 
to the custom of the same manor.” 

Rent (redditus, a return) as Mr. Justice 
Blackstone describes it, is “ A certain 
profit issuing yearly out of lands and 
tenements corporeal.” Rents were for- 
merly divided into redditus albi, white 
rents, when the rent was paid in silver, 
and redditus nigri, black mail, when the 
rent was paid in work, grain, or base 
metal. Rents were also divided into 
rent service. which was, where a tenant 
held by homage, fealty, or any other 
service, a certain rent. If such was not 
paid on the day, the lord might, by the 
common law, distrain for it. - 

Rent service is where the whole inte- 
rest in land has been assigned by deed 
with the reservation of a rent thereout, 
which also contains a clause for distress 
in default. 

Rent seck is where the grant is made 
without any such clause of distress. 

The word estate, derived from the latin 
status and sto, signifying that which was 
fixed or permanent. 

Estates in fee, (which word is a cor- 
ruption of feud) were divided into fee 
simple, equivalent in signification to an 
absolute inheritance; and in fee tail, 
which was only a limited inheritance 
from the word talliare,.to cut. 

Anestate in frankmarriage, was where 
land was given with a wife, without any 
other limitation, being an estate to the 
husband and wife, and the heirs between 
them begotten. 

A tenancy by the courtesy was when 
land was given to a woman, and a child 
was born, the husband after the death 
enjoying it by this tenancy. 

There were at this time five species 


of dower, namely, by the common law, 


ad ostium ecclesie ex assensu patris, by 
the custom, and dower de la pluis belle. 

The law concerning tenants for years, 
had undergone no great alteration since 
the time of Bracton. Small leases might 
be made by deed or without; and if 
there was a remainder over for life, in 
tail or in fee, the lessor was obliged to 
make livery of seizin for years. 


